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OPINION OF THE DISTRICT COURT 
364 F. Supp. 1176 (S.D.N.Y. 1973) 
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3oi 7ZDZ2.AL SU??L2MdiCY 

animation that S4ate criminal eh..ryes 
against defendant had been "dropjic.l," 
;w a 1 4tt<44 '.U4.';.. selective .service uuiii'ii * *'1- 
lowi'ti proper procedures in nolifyiui! 
]’e;;i.-4.4*44 of Ins .nams w,4ere *444.44 

t 44 4.4 i*4. M'l.i 44*4 Il*4***4 40 *S t I'U 1.1 4*1 UlC 


iteyistrani found aunty. 


The UNITED STATES 
v. 

Juan Daniel GON/Ai.l'.Z. Jr. 
.Nit, 72“Ui6~i»iJ. 


United States District Court, 
E. D. New York. 

Oct. li. 1973. 


Prosecution for failure to report for 
iniln.'tion. Tito District Court, Costunti- 
tto, .1., heltl that registrant was estopped 
front utilizing procedural omissions in 
relation to moral waiver to escape prose¬ 
cution where registrant told examining 
psychiatrist at preinduction physical ex* 


1. A..*. ' , Services C=>20.ib(l) 

Conviction of seicclive service 
tram fur •» sir*;'.e minor r.4j.‘iii:t*44 , ;uiot , ( 
such as criminal trespass undo* New 
York law, oocs not .vvp.iro lac Ar.,.y t«» 
onlaiii .i moral waiver define rejpsir.iiil 
inn !**• all.etcd. **4.a... 4 4.*w N. * .*'. 44444 , „ 
140.10. 

2. Ari.u'*! -Va’4-s C=»ii..i(7) 

Even if .* reconsideration of seioc- 
live service rctps.rniii’.- a*.. 1 . 1.1 was 
css ary afte,* misuemoanor cnuip*' 
ajrainst him. which was pem.inj: at lime 
of hi.* proiunuctioi. pnys.ca. cx.4i4ni‘.i- 
tion, was «i.; posed of, or oven it a aior.il 
waiver by the Array was inw.ssury, rej(* 
istrnnt i >y his own statement was 
lopped fm... ul.lir.in>' such prn.on.ir.n 
omissions to escape prosecution for fail¬ 
ure to report for inunction where rc/m* 
trant told examininjr psychiatrist at in, 
preiuiinction physical examination taut 
the charjtea ayainst him had noon 
"dropped." Military Selective Service 
Act. S 12(a), .7o U.S.C.A. App. k <»»2ia). 

3. Armed ;4ervle«*s 0*20.10(1) 

Moral waiver scctioiis of Army rej*- 
ulatiot.s are for the benefit of the araien 
forces, nov inductees, so that «nch 
lations do not confer an absolute riybt 
upon a registrant to refuse induction 
unless a moral waiver hi obtained. 

4 . Armed Services ^'•«•* (*•( 

Statute providing that no pers«»n 
si,all be inducted into the armed .o.i,’.. 
unless his acceptability ia all respects 
has beea satisfactorily determined u.n 
not cover selective service registrant 
hciiiK prosecuted for failure to report 
for induction, where registrant was at 
preinduction stan'C when error w. . 
made, so that any mistake made hy 'me 
Army at time of preinduction examina¬ 
tion could have been remedied by the 









lime of induction. Military Se.ective 
Service Act. ££ 4(a), 12(a), 60 U.S.C.A. 
App. SS 454 (a), 402(a). 

tu Armed Services 0=20.8(10) 

]x>cal selective service board Jo.* 
lowed proper procedures in notifying 
registrant of his status, which required 
lindiiiK that registrant received ade¬ 
quate notice, where local board sent ad 
mail to registrant at the addresses ne 
had supplied. 


Uoberi A. Morse, U. S. Aity.. h.D.NA.. 
t,y Thomas K. Maher. Ass't U. S. Auy. 

Jesse Dorman, New York City, for de¬ 
fendant. 


' UNITilD STATUS v. G0NZAL22 * * ‘ • 

Clio SR 3.M K.8U|||>. I lie I t 

Military Selective al deferment based on his enjoyment 
12(a) 50 U.S.C.A. with the Ilarlcm Enucationu, i 
. ’ The Local Board denied his c.aim for an 

occupational deferment in November oi 
!(Ui(IO) ji)gg a nd gave him a 1-A classification, 

service board fol- ^.j iC . ( u .^ fug.hcr advised ucfe.ninnt ... 
lures in notifying jjj H to meet witn the Locul Hoard 

us, which required u . wl . son; d appearance, pursuant .■* :*- 
•ant received ude- ii 1024.1 (a) (10711), at wnicii 

ocal board sent all timc hu cou ;d again pu.\s..c his chum, 
t the addresses he Ju ^ition, defendant was advised of 
his right to appeal vhe delernunalio.. ... 
the Local Board to the State Appeal 
Board. In accordance with defendants 
. S. Ally.. B.D.N.Y.. ;,.uer of December 6. 1003. his clm. 'i*- 
. Ass’t U. S. AUy. cation was appealed lu tao SU.tu Appeal 

e York City, for do- Board. 


MEMORANDUM DECISION 

COST ANTI N O. District Judge. i 

This is a criminal prosecution charg¬ 
ing Juan Daniel Gonzales with failure to 
report for induction into the armed 
forces in violation of 60 U.S.C. App. * 
402(a) (1071) and 32 C.F.R. £ li>32.14. 
Defendant waived u trial by jury, and 
ilie ease was tried to the court on May 

<1, s .iva. Decision was reserved. 

There is no dispute as to the facts in 
this case. Defendant registered with 
Selective Service Local Board Nunibci 
46 in Brooklyn. N. Y. in October 106., 
while he was a full-time student at Co- 
lumbia University. He received a stu- 
dci.l deferment until he was uuc o 
graduate in 1DC8. In July 1068 defend¬ 
ant informed the board that as •»* 
mother mill sister were financially de- 
admit upon him. he desired a hardship 
deferment, lie further informed the 
hoard that he was employed as an Educa¬ 
tional Trainer with the Neighborhood 
Youth Corps. In response to defendant s 
hardship deferment claim, the 1-ocai 
Board sent him a Dependency Question¬ 
naire (SSS Form 118). Although de¬ 
fendant failed to complete the Dcpeiidon- 
4 V Questionnaire, he nonetheless mctw.th 

the Local Board at its urging on October 
Id. 1068. At the time of the meeting he 
nu longer claimed the hardship defer¬ 
ment. but rather requested an OCCUpatlOn- 

JM r SuRP —T«Vi 


Prior to the appeal, however, the Lo¬ 
cal Board desired a determination a-. ... 

whether defendant was fit for military 
service, lie was scheduled for a jnvin¬ 
duction examination un March 18-1.». 
1-U.9. Defendant’s .Selective Service l..e 
indicates that before his examination 

the Selective Sen ice was aware .c ••• '■ 

defendant was subject to pending cri. 

nal charges. It appears tnat on em u- 
ary 2. 1068 the defendant committee t..e 
offense of criminal trespass, second - 
gree, N.Y. Penal Law £ 140.10 ( Mc¬ 
Kinney’s Consol.Laws, c. 4o, i.e... 

Charges were brought against him at 
that time. On July 10. 1069 dcfernlam 
received a conditional disci..n },c. *• 

fore at the lime of the preinduction ex¬ 
amination, March 18. 1069 a cnm.ua. 
charge was pending against h.m. ‘*i» 
Yon* 47. dated March 10. 1W.0. 

cates that the Selective Service none;. 

less found that a “moral" waiver was 
not necessary and that ‘ie.endant woin.i 
be acceptable for induction into tne arm¬ 
ed forces if he passed ti.c pre.. 

examination. (DD Form 47, Herns l..a. 
13b. 21a, 22a). At the examination, a 
government psychiatrist inU-rviewet. 
defendant and his report ivcilc. tnat 
••as a psychiatrist who finds nu psy*-- 
pathology I have to consider nim 

! fendantj acceptable." Tne psychu . ist s 

, report also stated that defendant told 
. ’nim that he f.ad had a clm.ge *■* 

- nal trespass filed against him which had 
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been dropped. A form in the .tie cnt»- o. 
ti,.,i •THOCKSSING SHEET AFfcr.S h. 
(Armed Force# Examining ami Ka¬ 
le, nice Station) dated March 18. 1 ; "’’' 
and bearing defendant’# register or lag 
mimlter (H4) i# stamped "administra¬ 
tive . eject.” The sheet also contain# tr.e 
following sentence on the notion, of the 

ptlffl' • 

He,:, i# presently awaiting trial 2-t 
Apr t.O for (,’rint. Trespassing a: .'*# 
Con. Verified per telccon attorney Da- 
X ..1 1 mi nolle NYC lft March CO. 

However, thu final disposition of the 
preindnclion examination wa# that de¬ 
fendant was not an administrative reject ■ 
hecaiise <>f the pending charge. nor wa# ‘ 
a moral waiver reouired. lie was tour.d 
fit for military service and a Statement 
of Acceptability »DD Form f.2) was seal 
to defendant infoiming him on Marco 
27. Idol*. . 

In accordance with hi# letter of appea. 

„f December fi. lih»8. the Ueal Hoard 
scheduled defendant to meet with it on 
April Id, lin'd*. Defendant failed to ap- 
jiear. In addition, defendant’# employer 
failed to provide any of the employment 
information reipiested by the board. On 
April 18, ll)6!> defendant was advised by 
lap i.oral Hoard that it had reviewed hi# 
case and had retained him in the 1-A 
classification. Defendant win turn,or 
advised that hi# file was being forward- 
ed to the state Appeal Hoard. In Jam.* 
ary. l!*7i» the State Appeal Board nou- 
fieii the defendant that it had "**am- 
nioiisiy retained itini in the 1-A clas#ui- 
.mien. In November, 1070, defendant* 
draft lottery number of 171 was rcachei 
t „,d he was scheduled to report .or in¬ 
duction on November 10. 1070. De.cnd- 
nnt failed to report for induction and 
was indicted for violation ot oo L.b.C. 
App. § ‘li>2(n) (1071); 32 C.l-.ft. 8 

1 l’t. 

Defendant admit* all the above fact* 
knit armies (1) that the induction order 
was invalid in that at the time oi ms 
preinduction examination tr.e charge o. 
criminal trespass in the second dea-rec 
. was pending against him and (2) no re¬ 
ceived inadequate notico of ms induction 


order. la support <»f hi* **r»t license 
he cite.. Alt Cul 270 paragraph ; 

Men wi.o have criminal charges 
f.led ai.i. pending against theia ..Urg¬ 
ing a violatior. of State, pederal, <«. 
territorial statute are urn*, •■•viable. 

Vi.o statement ’Vug,teal re- 
evaluation of moral acceptability u;s>:. 
...spusltio.. of crin.ii.nl charge-" w..i 
he entered in the remarks socunn. 1)1> 
Form 02 (statement of accc pmn.hty/ 
for reghitranl# found uis.,ua.i.ied .or 
induction on the basis of this para¬ 
graph. 

il is defendant’s position that *• recon¬ 
sideration was necessary after the 
Charges had oeen disposed of or that a 
••moral waiver” was required to •'*•* *> >• 
him ..nd since none was processed by 
A I'K.hS. the induction order was na g... 
and he was not required to o»ey ... 
Since liie army did not follow its own 
procedures, defendant argm tin ••*• 
lion order was invalid and lie cannot ».•• 
punished for refusing induction. 

; l It must initially •#• pointed out 
that conviction of a single minor n... 
meanor such as criminal trespass •.«.••- 
not require the army to obtain .. morn, 
waiver. Ait C*H-270 paragraph :i 

Ail do 1-270, Appendix W-2. Had . 

fondant been convicted of lae ir. q.s 

charge on March 18 . no waiver wo . 

■ have been necessary. However, *“*• 
charge was pending us of that dole and 
therefore paragraph .1-01e) " “ s * ,,K “* 
live. 

< 2 J There a e three reason. w..y 
* this" court concludes that defendants 
1 first defense fails. Kven .. »t is 

- that a reconsideration of ... • 

- status wa# necessary after the pemio.g 
l charges were disposed of, or that a mm ■ 

:. a l waiver was necessary, the .••*•;*“•»■ 

8 by his own statement is estopped * 

utilizing these procedural omission* ,o 
a escape prosecution. Dcienoant .old lm- 

,• examining psychiatrist ... 

« 1000 at the preinduction exn.mn.it.... 

>f that the charges had been •.ropi»ui. 
so This statement was entered on me 
c . aminalion records. Defendant ».< • 
, n seeks to avoid the consequences o. m* 
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refusal to report for induction when tl>c 
induction order was issued in part be- 
cause of his own misstatement. lie 
Mtniilii not be allowed to do this. 

|.'»J Secondly, an analysis of the 
waiver sections of the regulations incii- 
c.ites that they are for the benefit of the 
armed forces, not inductees. In United 
States v. Brooks, 415 F.2d 502, 510 (0th 
( ir. 1009). the Sixth Circuit quoted 
with approval the district court’s inter¬ 
pretation of the pending charge and 
waiver regulations: 

jTjhe defendant'* argument implies 
that the regulation requiring a waiver 
where criminal charges are pending 

..fi rs an absolute right upon a reg- 

h-irunl to refuse induction unless the 
waiver is obtained. In the Court's 
view, the regulation is not susceptible 
of such a sweeping interpolation. 
While the regulation creates a right in 


duction examination. A conditional dis¬ 
charge was imposed July 10, i‘jC9 and 
by November 19, 1970 when defendant 
was due to report for induction the con¬ 
ditional discharge had expired. X.Y. 
Penal law 05.05, snod. Hiiu (^*c- 
Kinney Sup,>.1972). 

3. Period of conditional diacliufijc. 
Unless terminated sooner in accord¬ 
ance witi* the code of criminal proce¬ 
dure, the period of conditional dis¬ 
charge shall be as follows: . 

(b) One year in the case of a mis- 
•tumennor or a violation. 

[4] Finally as part of his argumci.v 
defendant cites 50 U.S.C. App. S 454fa) 
(1971): 

No person shall be inducted »nto toe 
Armed Forces for training and service 
. . . until his acceptability in ai. 

respects, including his physical a:.n 
mental fitness, has been satisfactorily • 


the armed forces to refuse to accept a 
registrant under these conditions, it 
creates no right in the registrant to 
refuse to he inducted. The apparent 
purpose of the regulation is for the 
benefit of the armed forces in avoid¬ 
ing conflict with the civil authorities 
and in allowing the army to refuse to 
induct those who arc morally unfit 
and not acceptable for that reason. 
To adopt the defendant's contention 
would mean that a registrant who has 
been ordered to report for induction 
could, prior to the date he is ordered 
In report, commit an offense and, if 
tin charge was pending at the date ho 
i.« IO be inducted, use his criminal nc- 
tivhy, even though minor in charac¬ 
ter. I" his benefit as a valid reason 
for refusing to he inducted. A more 
tea unable view is that the regulation 
lines nnl preclude ‘he authorities from 
epling a registrant wnon it deter¬ 
mines after inquiry that a registrant 
is morally fit despite pending criminal 
charges. 

U must lie pointed out that in the 
ISi ink* case the court dealt with charges 
,-ei.ding at the late of induction. In the 
c .se before this court the charges were 
pending only at the time of the proin¬ 


dclcrmineu unde.* stam.aru.s pro¬ 
scribed by the Secretary of Defense. 


lie maintains that his induction orner 
was based on an incomplete mid inmr- 


•oct record and therefore was invalid. 
However, the section above reads ''no 
icrson till fill 5c inducted . . • ami 

therefore docs noi. cover ucicnda.it. I<e 
*as at the preinduction stage when tae 
jrror was made. Any mistake mane by 
the armed forces at the time of bio 
preinduction examination could have 

r ,„l !ah 
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Specifically, Alt GOi-270 paragraph •»- 
20(h) stales: 

Notwithstanding entries made in 
item 21a .A the time of prvinductiuu 
processing, the registrant wui he pci- 
sonally interviewed to determine i> he 
has a record of convictions or adverse 
juvenile adjudication or charges filci. 
and still pending since the time ui 
preinduction processing. A ' 'i r.S 
entry will require registrant to under¬ 
go processing prescribed by paragraph 
3-8 and 3-9 provided he is otherwise 
qualified. Appropriate entries will he 
made under item 21b as prescribed in 
paragraph 5-4c(5). 
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j5j Defendant's second defense i.s 
ti.al the Selective Service System did 
not five him adequate notice of the i»»* 
dm l ion onier in that it did not send the 
notice to n proper address. From the 
record it appears that the i/ocal Hoard 
M in idl mail to defendant lit the tod* 
dresses ho supplied. On February 25, • 
1968 the hoard received an unsigned let¬ 
ter front defendant with an address (216 
West Id 1th Street, Manhattan) that was 
different from the mailing addresses he 
hud previously supplied. Reonuso it was 
tii,fii:neil, vloi hoard lollowod .t.* rcguhi* 
procedure and did not enter the new od- 
m e s on its records. Thereafter, in 
.July, IP68 defendant, in filling out a 
('urrcni Information Questionnaire, 
pave one of tlio previous mailing ad¬ 
dresses (104-35 102nd Street, South 
O/one Fill'll. Queens) as ids ntailinj; ad¬ 
dress. it was to this address that in Oc- 
lolier I'.uiS tlie l.oral Hoard sent a letter 
io Gonzalez lo which iic responded i»y re¬ 
porting on Octoher 16, i;u,8. lit Notent- 
iier of 1068 a notice of classification was 
sent to the Ozone l'ark address and (lon- 
y.de/. appealed Hint classification within 
:>,n days. Cn March 4, 19G9 a prcinduc- 
liuii order to report was maiicd to the 
Ozone i’nrk address and Gonzalez report¬ 
ed there on March 18, I960. The court 
finds that the Local Hoard followed 
proper procedures in notifying defend¬ 
ant of iiis status nnd that defendant re¬ 
ceived adeipiate notice. 

An essential element of the crime o. 
lefusing to report for induction is that 
tie fondant must have done so "knowing¬ 
ly." The government must allow that lie 
knew of ids legal obligation and deliber¬ 
ately failed to perform it. United 
States v. Counting, 445 F.2d 555, 5o7 
list Cir. 1971); United States v. 
.1.triples, 463 F.2d 653 (1st Cir. 19/*.), 
United Stales v. Figured, 462 F.2u lu80 
1 3d Cir. 1972); United States v. Day, 
•M2 F.2d 1034 (9th Cir. 1971); United 
States v. Rahh, 394 l*’.2d 230 (3d Cii. 
I'.i68). The government has proven be¬ 
yond a reasonable doubt that he received 
notice and did not report. 


SUPPL2M2XV 

T.ie question tncu arnses a.s to who-a- 
er tlic mistake mane at t..c preinunetion 
examination, .f it was a mistake, ex¬ 
cused defendant from ms oldigaimn lo 
report for induction when ho hau re¬ 
ceived the order to do so. The answer 
must lie tnal ne is not excused. r.veiy 
registrant is required to report inr in- 
duction as ordered even though he nmy 
have vidio leg.n groufiua for re;n.‘u;.p io 
submit 10 induction, United Slates V. 
Irons, 6 Cir., i960, 369 F.2d 5o’i, •<o9; 
Nickerson v. United Staten, 15 Cir., 
;9r,8. :tu; F.2,1 760. 76:;, cert, doule.i, rr.g 
U.S. 907. ha S.Ct. 20C1, 20 L.Gd.gu 
1366.” Schulz v. United Stales, 422 F. 
2d 991 (5th Cir. 1970). 

The court therefore films that defend¬ 
ant knowingly failed to report for inunc¬ 
tion as ordered and i.i guilty beyond a 
rcn.sona.de. ooabt i.t Li.e I’rinie clanged. 

The forego.ng opinion constitute.-, ..,*• 
court's findings of fi.Ct iiiill eol.C... .Oil., 
of law iii accordance with Rule 23(c) oi 
the Federal iiules ot Criminal I’l'wr- 
dure. 





affidavit of service by mail 


STATE OF NEW YORK ) 

) S S • * 

COUNTY OF NEW YORK) 

C. goof , being duly sworn, deposes and says 
That on the 1st day of July, 1974, I served the 
within Appellant's Brief, appellant's Appendix and 
Appellant's Exhibit Folder upon David Trager, attorney 
for the government in this action, at 225 Cadman Plaza 
East, Brooklyn, New York 11201, the address designated, 
by depositing a true copy of same, enclosed in a postpaid 
properly addressed wrapper, in an official depository 
under the exclusive care and custody of the United States 
Postal Service within the State of New York. 



Sworn to before me this 
1st day of July, 1974. 




*%£ SST«'-* 
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